
314 

49 CFR Subtitle A (10–1–11 Edition) § 26.61 

equipment of the general character de-
scribed by the specifications and re-
quired under the contract are bought, 
kept in stock, and regularly sold or 
leased to the public in the usual course 
of business. 

(A) To be a regular dealer, the firm 
must be an established, regular busi-
ness that engages, as its principal busi-
ness and under its own name, in the 
purchase and sale or lease of the prod-
ucts in question. 

(B) A person may be a regular dealer 
in such bulk items as petroleum prod-
ucts, steel, cement, gravel, stone, or 
asphalt without owning, operating, or 
maintaining a place of business as pro-
vided in this paragraph (e)(2)(ii) if the 
person both owns and operates dis-
tribution equipment for the products. 
Any supplementing of regular dealers’ 
own distribution equipment shall be by 
a long-term lease agreement and not 
on an ad hoc or contract-by-contract 
basis. 

(C) Packagers, brokers, manufactur-
ers’ representatives, or other persons 
who arrange or expedite transactions 
are not regular dealers within the 
meaning of this paragraph (e)(2). 

(3) With respect to materials or sup-
plies purchased from a DBE which is 
neither a manufacturer nor a regular 
dealer, count the entire amount of fees 
or commissions charged for assistance 
in the procurement of the materials 
and supplies, or fees or transportation 
charges for the delivery of materials or 
supplies required on a job site, toward 
DBE goals, provided you determine the 
fees to be reasonable and not excessive 
as compared with fees customarily al-
lowed for similar services. Do not 
count any portion of the cost of the 
materials and supplies themselves to-
ward DBE goals, however. 

(f) If a firm is not currently certified 
as a DBE in accordance with the stand-
ards of subpart D of this part at the 
time of the execution of the contract, 
do not count the firm’s participation 
toward any DBE goals, except as pro-
vided for in § 26.87(i)). 

(g) Do not count the dollar value of 
work performed under a contract with 
a firm after it has ceased to be cer-
tified toward your overall goal. 

(h) Do not count the participation of 
a DBE subcontractor toward a contrac-

tor’s final compliance with its DBE ob-
ligations on a contract until the 
amount being counted has actually 
been paid to the DBE. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 
68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003] 

Subpart D—Certification Standards 

§ 26.61 How are burdens of proof allo-
cated in the certification process? 

(a) In determining whether to certify 
a firm as eligible to participate as a 
DBE, you must apply the standards of 
this subpart. 

(b) The firm seeking certification has 
the burden of demonstrating to you, by 
a preponderance of the evidence, that 
it meets the requirements of this sub-
part concerning group membership or 
individual disadvantage, business size, 
ownership, and control. 

(c) You must rebuttably presume 
that members of the designated groups 
identified in § 26.67(a) are socially and 
economically disadvantaged. This 
means they do not have the burden of 
proving to you that they are socially 
and economically disadvantaged. In 
order to obtain the benefit of the re-
buttable presumption, individuals must 
submit a signed, notarized statement 
that they are a member of one of the 
groups in § 26.67(a). Applicants do have 
the obligation to provide you informa-
tion concerning their economic dis-
advantage (see § 26.67). 

(d) Individuals who are not presumed 
to be socially and economically dis-
advantaged, and individuals concerning 
whom the presumption of disadvantage 
has been rebutted, have the burden of 
proving to you, by a preponderance of 
the evidence, that they are socially and 
economically disadvantaged. (See Ap-
pendix E of this part.) 

(e) You must make determinations 
concerning whether individuals and 
firms have met their burden of dem-
onstrating group membership, owner-
ship, control, and social and economic 
disadvantage (where disadvantage 
must be demonstrated on an individual 
basis) by considering all the facts in 
the record, viewed as a whole. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 
35554, June 16, 2003] 
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